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RUIN UU 


Bringing the Law Back to Principle 


By H. P. Farnham, Managing Editor A.L.R. 


BSSESSSHE principles of jus- 

Uy tice are as_ funda- 

mental, comprehensive, 

and unchangeable as 

those of gravity or 

chemical affinity. A lawyer. owes 

it to his profession, his country, 

and himself to know and apply 
these principles. 

The American Bar Association, 
after much consideration, has de- 
termined that the modern practice 
of finding and attempting to ap- 
ply the latest case, instead of the 
principle, to a particular state of 
facts, has resulted in confusion so 
marked that an institute has been 
created for the purpose of restat- 
ing the law. 

The publishers of the Annotated 
Reports System have for years 
been endeavoring te bring the law 
back to principle by publishing 
the current cases which best illus- 


trate the principle, together with 
exhaustive annotation, pointing 
out the principle involved and the 
departures from it, and indicating 
the path back. 

The American Law Reports is 
the only publication on the market 
to-day which is devoting its pages 
exclusively to collecting the best- 
considered cases for the profession 
on all subjects and reconciling the 
conflicts in prior decisions, or 
pointing out where one line of 
cases departed from principle, and 
was therefore unsound. 

The principles of the law have 
been established by a process of 
evolution through a long period of 
years, in which the wisdom of the 
best minds has been applied to the 
recognition and establishment of 
them. The modern tendency to 
cast principle into the discard and 
decide each case on its accidental 
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facts, and then use the latest case 
as the precedent for the next one, 
tends towards chaos; and the only 
way back is to discover the funda- 
mental principles, and, when found, 
_ apply them, regardless of whether 
they were recognized in the latest 
case or not. 

The American Law Reports fur- 
nish the material by which this 
can be done; and, after the recon- 
struction which the American Bar 
Association has undertaken, the 
lawyer who does not have at hand 
the means of knowing the princi- 
ples will find himself hopelessly 
outclassed. The wise man “fore- 
seeth the evil,” and protects him- 
self. The American Law Reports 
furnish the means of protection 
needed in the present emergency. 
With that set on his shelves the 
lawyer has the late case on a given 
subject, which either applies the 
true principle or is shown by the 
annotation to depart from it; and 
he has the most exhaustive mod- 
ern text work showing the light 
thrown on the subject under dis- 
cussion by all other decided cases, 
and what the fundamental princi- 
ple is. . 

Furthermore, the work is pro- 
gressive, keeping pace not only 
with the application of old princi- 
ples to new facts, but showing any 
new discoveries and application of 
principles not before in use, in ad- 
dition to the printing and anno- 
tation of cases which constitute 


the everyday business in the law- 
yer’s office. 

The reason of a rule as it is 
applied to-day in the settling of a 
controversy may not be very ob- 
vious, but if the rule is traced 
back to its beginning, perhaps in 
the Year Books, a flood of light 
may be thrown on it which shows 
that it is perfectly logical and the 
only one which could have been 
adopted. On the other hand, in trac- 
ing back a rule, it may be found 
to have originated in a dictum of 
a judge whose reputation was 
such that it was adopted without 
examination, although analysis 
would have demonstrated its un- 
soundness. Or the rule may have 
originated in an crroneous de- 
cision which was supported by a 
weighty name, which lesser judges 
had not the courage to overthrow. 
An error of this kind may have 
become so thoroughly intrenched 
that legislation may be required to 
correct it. Or it may be such that 
merely pointing out the origin of 
the error will suffice to cause the 
court to refuse to follow it. To 
enable the lawyer to know whether 


the error can be corrected in the 


court, or must be the subject of 
legislation, he must know the his- 
tory of the rule during its progress 
down the years, and he cannot 
know this by merely examining 
the latest case. He can, however, 
by reading the annotation on the 
subject in the American Law Re- 
ports, know exactly the source of 
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the rule and its present status, 
and thus know what course to take 
to protect his client’s interests, 
whether the rule is in his favor or 
against him. No lawyer can do 
justice to his client who goes into 
court relying on the late case, if 
his opponent can show that the 
case is based on a misreading by 


ce N UNIQUE case, involv- 
ing the attempted sub- 
A stitution of another 
3 person for a convict, 

is Biskind v. United 

States, 281 Fed. 47, which holds 
that a conspiracy to substitute a 
stranger for one sentenced to im- 
prisonment for violation of Fed- 
eral law, but out on bail after 
process for his detention was in 
the hands of the prison authori- 
ties, is an offense against the 
United States, in view of the stat- 
ute providing punishment for con- 
cealing any person for whose ar- 
rest a warrant or process has been 
issued so as to prevent his discov- 
ery and arrest. It is further held 
that the substitution of a stranger 
for one sentenced to imprison- 
ment for violation of Federal law 
is within a statute providing pun- 
ishment as for criminal contempt 
for the resistance by any person 
to any lawful process or command 
of the court. “No other case 
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Serving Prison Sentence by Proxy 
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some text-writer or judge of a 
decision some years old, and that 
the principle involved requires the 
adoption of the opposite rule. 
Law is principle, not decisions; 
and one cannot claim to be a law- 
yer, in the true sense of the term, 
who has not at hand the means of 
knowing the principle. 


has been found in the law books 
where a person voluntarily imper- 
sonated a convict in order to serve 
the convict’s term of imprison- 
ment. Possibly the archives of the 
moving pictures may contain such 
a case,” observes the writer of the 
editorial note which is appended 
to this case in 28 A.L.R. 1378. 


It may be noted that in United 
States v. Bunting, 82 Feg. 883, 
where one of the defendants by 
agreement personated the other at 
a written examination before the 
United States Civil Service Com- 
missioners, it was held that they 
were properly charged with con- 
spiracy together to defraud the 
United States in making and pre- 
senting a false writing. 

In Rex v. Levy [1916] W. N. 
(Eng.) 30, 32 Times L. R. 238, it 
was held that to personate another 
and to act in his stead as a jury- 
man was an interference with the 
course of justice which constituted 
contempt of court. 
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Collision. Between Street Car and 
Automobile at Street Intersection 


companies and auto- 

mobilists have the 

right to use the public 
streets, the right of each must be 
exercised with due regard to the 
right of the other, and that such 
right must be exercised in a rea- 
sonable and careful manner, so as 
not unreasonably to abridge or in- 
terfere with the right of the other. 


A person in charge of an auto- 
mobile approaching the intersec- 
tion of a street on which street 
cars are operated is bound to avail 
himself of any knowledge which 
he may have of the locality and the 
presence of danger, and to exer- 
cise tt degree of caution which 
an ordinarily careful and prudent 
person would exercise under all 
the conditions. It has been said 
to be the duty of an automobilist 
to take care “commensurate with 
the circumstances ;” such, for in- 
stance, as where the view through 
the windshield is partially ob- 
scured by rain. 

But, as a general rule, an auto- 
mobilist about to cross the track 
of a street railway in a city or 
town is not held to that high de- 
gree of care which is required in 
the case of an ordinary steam rail- 


==] T IS undisputed that 
| where both street car 
3 


road running through the country, 
on which heavy trains of cars are 
moved at a high rate of speed, and 
cannot be stopped or controlled. 

In general, it is the duty of the 
driver of an automobile approach- 
ing a_ street intersection over 
which street cars. are operated, to 
be on the lookout for an approach- 
ing car while still in a place of 
safety, so that he may avoid a col- 
lision. 


The driver of an automobilé 
should not approach a street inter- 


section over which street cars are 
operated, at a greater speed than 
is consistent with safety, and 
should have his automobile under 
control. The mere sounding of an 
automobile horn is not a sufficient 
precaution against collision with a 
street car at a street intersection, 
if the circumstances demand that 
speed be slackened or the auto- 
mobile be stopped. 

The driver of an automobile 
about to cross a street railway 
track is not, in every case, required 
as a matter of law to stop in order 
to look and listen for an approach- 
ing car. He has a right to assume, 
in the absence of any reason to 
think to the contrary, that any 
street car approaching on a track 
which he is about to cross is mov- 
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ing at a lawful rate of speed, that 
the motorman is looking ahead as 
his duty requires, and that he will 
bring the car under control before 
reaching the crossing so as to be 
able to stop there if necessary. 
Thus, it is held in the Indiana case 
of Union Traction Co. v. Money- 
hun, 186 N. E. 18, that the ordi- 
nary care of one about to drive an 
automobile across a street car 
track at a street intersection does 
not require him to apprehend the 
great speed of a car exceeding the 
limit set by law, nor that the 
motorman has lost control of it, 
and will fail to signal its approach. 
This case is accompanied in 28 
A.L.R. 211, by extensive anno- 
tation. 

The operators of a street car are 


not bound to anticipate that the 
driver of an automobile will not 
take proper precautions at a street 


intersection. It is, however, the 
common-law duty of those in 
charge of a street car, when ap- 
proaching a street intersection, to 
give notice of the approach by all 
reasonable warnings, so as to af- 
ford time for approaching auto- 
mobiles to stop in a place of safety. 
The driver of a street car must 
be vigilant in his watch for auto- 
mobiles approaching the tracks, 
and should not approach a busy 
street intersection at a dangerous 
speed, and should so regulate the 
speed as to have his car under con- 
trol. When the motorman of a 
street car which is approaching 
a street intersection sees, or by the 
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exercise of reasonable care might 
see, an automobilist in imminent 
danger, he should use every reagon- 
able effort—it may be to slow up, 
or stop if need be—to prevent ac- 
cident ; but this does not mean that 
he must stop or slacken the speed 
of his car every time an automo- 
bile is seen approaching the cross- 
ing with apparent intent to cross 
the tracks, for he may properly 
assume that the automobilist, if 
far enough away to cross safely, 
will cross in front of the car, or, 
if not far enough away, and if 
warned of the approach of the car, 
will stop and let the car pass first. 

Applying the last clear chance 
doctrine to actions arising out of 
collisions between automobiles and 
street cars at street intersections, 
the general rule is that’a street 
railway company is liable for in- 
juries due to a collision between 
one of its cars, negligently oper- 
ated, and an automobile, notwith- 
standing negligence of the driver 
of the motor car, if the operator 
of the street car, knowing of the 
perilous position of the automobile, 
could by the exercise of ordinary 
care have prevented the collision. 
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He practised in just an average coun- 
ty seat town—and his practice was a 
paying one. 

Not that he had ability way above 
the average—but he had his eyes open 
to the main chance. 

I walked into his office one day and 
found him in the room that contained 
most of— 

(Continued on page 43) 
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When Is an Automobile Under 


Control? 


_ HETHER an automobile 
may be said to be under 
AVAV All control or not depends 
os on the test or standard 
used, and the particular 
circumstances and conditions sur- 
rounding the case. An examina- 
tion of the cases passing on this 
question, and which are gathered 
in a note in 28 A.L.R. 952, shows 
a few adopting the view that “hav- 
ing a car under control” is prac- 
tically synonymous with “operat- 
ing the car with due care.” Thus, 
it is said in Gillespie v. Shafer, 
69 Pa. Super. Ct. 389, that “the 
driver of a car crossing an inter- 
secting street under any condition 
is obliged to keep his car under 
control and observe what is ap- 
proaching on the street he inter- 
sects; or, in other words, what has 
been held to be due care in driving 
across intersecting streets.” 

A considerable number of cases 
hold that a car is under control if 
it can be stopped quickly. In the 
recent case of Carruthers v. Camp- 
bell, 195 Iowa, 390, 192 N. W. 138, 
22 N. C. C. A. 877, annotated in 28 
A.L.R. 949, the highway intersec- 
tion was so screened that neither 
driver discovered the other until 
they were within a few feet of 
meeting. The court, in affirming 
judgment for the plaintiff, defines 
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the term “having his car under 
control” as driving at such a rate 
of speed, and having the mecha- 
nism and power of the car so close- 
ly in hand, that the car may be 
brought to a stop with a reason- 
able degree of celerity. This does 
not mean that the car can be 
stopped or turned aside instantly 
under any and all circumstances. 

Similarly, in Lorah v. Rinehart, 
243 Pa. 231, 89 Atl. 967, where it 
appeared that the defendant ran 
down the plaintiff, the court said: 
“The test of control is the ability 
to stop quickly and easily. When 
this result is not accomplished, the 
inference is obvious that the car 
was running too fast, or that 
proper effort to control it was not 
made. If dangerous and powerful 
machines, such as automobiles, 
whose weight, when in motion, 
gives them great momentum, are 
to be permitted to use the public 
highways, prudence requires that 
they be kept under good control so 
that they may be promptly brought 
to a halt, if need be. . . . The 
very purpose in running slowly is 
to enable the driver to bring the 
automobile quickly to a halt in case 
of emergency.” 


In some cases the holding has 
been to the effect that “having a 
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car under control” means being 
able to stop the car on the shortest 
possible notice. Such was the lan- 
guage of the court in Anderson v. 
Wood, 264 Pa. 98, 108 Atl. 658, 
wherein it appeared that a pedes- 
trian using proper care started to 
cross a street when the defendant’s 
car was more than a hundred feet 
away. Theplaintiff’s recovery was 
affirmed. This view is supported 
by several cases, although authority 
is not wanting for the proposition 
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that a car must be capable of an 
immediate stop in order to be 
termed “under control.” 

A car has been said repeatedly 
to be under control when the driver 
is attentive and anticipating the 
possible requirement of a sudden 
turn or stop to avoid a collision. 
A further test laid down by the 
courts is the ability to avoid col- 
liding with another who is using 
the highway and exercising proper 
care and caution on his own part. 


Liability for Injury to Window 
Washer 


BEES MASTER is liable for in- 
{] juries received by a serv- 
f A {]]} ant while washing win- 
dows, from the breaking 
3 of the stepladder fur- 
nished by the master, 
which was not reasonably safe for 
use, and which the master, in the 
exercise of ordinary care, ought to 
have known was not reasonably safe. 
Puza v. C. Hennecke Co. 158 Wis. 482, 
149 N. W. 223. This case further 
holds that the furnishing of the step- 
ladder for washing windows was the 
furnishing to the servant of a place 
in which to work, or an appliance, and 
not a. tool within the meaning of the 
“simple-tool” doctrine that a master 
is under no obligation to inspect 
simple tools for defects. 

In most of the cases, however, the 
negligence of the master in not fur- 
nishing a reasonably safe place or 
appliance is not determinative of his 
liability, it being held that the serv- 
ant was either guilty of contributory 
negligence or assumed the risk. Thus, 
in the recent District of Columbia 
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Case of Green v. Pyne, 289 Fed. 929, 
28 A.L.R. 616, the owner is held not 
liable for injuries resulting from the 
fall from a third-story window of his 
residence, of an experienced window 
washer, upon the ground that the lat- 
ter was guilty of contributory negli- 
gence as a matter of law in going out 
upon the window ledge to wash an 
upper sash which could not be lowered, 
and holding onto the lower edge of 
such sash, without taking precautions 
to ascertain the condition of the 
fastenings or weights of the lower 
sash, which he had raised, and which 
fell upon his hand and broke his hold 
upon the upper sash and caused his 
fall. It is further held that the cus- 
tom of window washers so to wash 
the outside of windows did not relieve 
him from the duty of ascertaining the 
condition of the window fastenings 
before adopting such method. 

The employer was relieved from 
liability by the contributory negli- 
gence of the window washer under 
practically the same facts in Haskell. 
v. L. H. Kurtz Co. 181 Iowa, 30, 162 
N. W. 598, L.R.A.1917F, 881. 


Courts Respect It. 
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Relevancy of Insurance on Question 
of Automobilist’s Negligence 


RSESESS8HE rule as to the rele- 


lJ 


vancy of evidence of- 
fered to show that the 
owner of an automobile 


carries insurance, as 
bearing on the question of the care 
or negligence in the operation or 
care of the automobile, seems to be 
that such evidence is inadmissible; 
at least, unless there is some fur- 
ther fact, beyond the mere fact of 
such insurance, which goes to show 
that the automobile owner was 
negligent. 
As stated in Livingstone v. Dole, 


184 Iowa, 1340, 167 N. W. 639, 
the fact that an automobile owner 
carries accident liability insurance 
has not the slightest bearing upon 
what he did or omitted to do at 
the time of, or previous to, a col- 
lision. 


In the recent New Hampshire 
case of Herschensohn v. Weisman, 
119 Atl. 705, reported and anno- 
tated in 28 A.L.R. 514, a state- 
ment by the driver of an auto- 
mobile in response to a remon- 
strance made by his guest as to 
his method of driving, that he car- 
ried insurance, was held admis- 
sible as tending to show reckless- 
ness. This decision, however, is 
consistent with the rule stated 
above, for, while the court held 


that evidence showing that the de- 
fendant carried indemnity insur- 
ance was relevant and admissible 
as bearing on the question of 
whether the defendant was negli- 
gent in the operation of his auto- 
mobile, there is the additional evi- 


dence that the defendant, on being - 


admonished by the witness for 
reckless driving, had indicated 
that he was not concerned, because 
he carried accident indemnity in- 
surance, and it is said that the 
defendant’s attitude, as indicated 
by his statement, implied that he 
was likely to use a less degree of 
care than otherwise, since he was 
protected by liability insurance, 
so that, consequently, the fact that 
the defendant carried liability in- 
surance became competent evi- 
dence, bearing directly upon his 
negligence. The implication from 
the language of the decision there 
is that the evidence of the fact of 
insurance would have been inad- 
missible but for the fact of the 
statement made by the defendant, 
coupling his reckless driving with 
the fact that he carried insurance. 

Evidence that an automobile 
owner was careless in leaving his 
automobile where someone could 
take it was held to be inadmissible 
in the Massachusetts case of Feins 
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v. Ralby, 189 N. E. 530, 28 A.L.R. 
511, which was an action by the 
owner for the loss of his car al- 
leged to have been stolen from the 
custody of the defendant, a garage 
keeper. It is there said: “The 
cross-examination permitted by 
the judge [referring to the cross- 
examination on the matter of in- 
surance] was manifestly improper 
and prejudicial to the plaintiff 
from any point from which it may 
be viewed. It was without proba- 
tive value as evidence that the 
plaintiff ‘might be more careless 
by leaving it somewhere where 
somebody could take it, or where 
it might disappear in some way.’” 

But in Sutton v. Bell, 79 N. J. 
L. 507, 77 Atl. 42, the court dis- 
cusses the question at considerable 
length. It reaches the conclusion 
that the fact that an automobile 
owner carries accident liability in- 


surance is logically relevant on the 
question of negligence in the oper- 
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2 (This little story starts on page 39) 
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his library. 

“Hello, Frank,” he said, “come in and 
sit down.” We have known each other 
for years—in fact I sold him most of his 
big library. “How is business?” 

After I had replied, “never better,” 
and congratulated him on one or two 
of his successful cases about which | 
had heard in another part— 


(Continued on next column) 
Tn 
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ation of an automobile, but that 
such evidence is not legally admis- 
sible in actions brought against 
the owner of the automobile for 
injuries arising out of specific acts 
of negligence. The court there 
says: “The ground of such ex- 
clusion is not that such evidential 
matter is lacking in relevancy or 
devoid of probative force, logically 
considered, but that, assuming it 
to be possessed of these qualities, 
it has been judicially determined 
that the introduction of such facts 
and inquiries tends, in actual oper- 
ation, to produce a confusion of 
issues in the minds of the jury, 
and an unfair prejudice against 
one of the parties in excess of, and 
indeed in the place of, the legiti- 
mate probative effect of such evi- 
dence. It is not, therefore, 
a rule of relevancy based upon 


considerations of logic, but a ju- 


dicial rule based upon experience.” 


SNE e Re EERE R REE ROE EN eee 
3. (This little story starts on page 39) 


of the state, he said: 

“Frank you probably won't believe 
it but this Jibrary of mine hasn't cost 
me a cent.’ 

That statement puzzled me some, 
and I said, “I don’t quite get you, Mr. 
apples. You certainly pay your 

and I know you bought a lot of 
those sets for— 


(Continued on page 63) 
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Physical Disability of Public 
Officer 


[533T COMMON law unfit- 
i. fl ness, if gross and pal- 
A pable, was considered 
oe a disqualification for 
holding a public office. 
It was held, however, in State ex 
rel. Shea v. Cocking, 66 Mont. 169, 
213 Pac. 594, that a blind man 
who is an elector and has resided 
in the municipality for a requisite 
time is qualified to hold the office 
of police judge where the only 
statutory or constitutional require- 
ments are such residence and 
qualification to vote. In other 
words, as stated in the note which 
accompanies the foregoing case in 
28 A.L.R. 772, blindness is not a 
disqualification where the legisla- 
ture has not required vision as an 
essential of eligibility. The court 
adds that while a blind man labors 
at a disadvantage in the position 
of police judge, it does not wholly 
disqualify him, and suggests that 
even if the rule adopted permits 
too much latitude in the selection 
of public officers by the people, the 
question of eligibility can only be 
corrected by the legislature. 
The commissioners of taxes of 
New York city were held not justi- 


fied, in People ex rel. Haverty v. 
Barker, 1 App. Div. 532, 37 N. Y. 
Supp. 575, affirmed without opinion 
in 149 N. Y. 607, 45 N. E. 1133, in 
removing a tax assessor on the 
charge “that, owing to physical 
ailments, you are incapacitated 
from discharging your official du- 
ties,” upon proof that he was fee- 
ble, that his hands trembled, that 
he was somewhat slow moving and 
had some difficulty of speech; it 
also appearing that there was not 
any mental incapacity or that his 
work was not well done, and that 
he had not missed a day in ten 
years, that his hearing was good, 
his eyesight fair, and that he 
signed his name several hundred 
times a year. On the other hand, 
in State, Ayers, Prosecutor, v. Po- 
lice Comrs. 49 N. J. L. 170, 6 Atl. 
659, it was held that police com- 
missioners, having power to dis- 
charge patrolmen for “good cause,” 
but not for political reasons, or 
“any other cause than incapacity,” 
etc., could lawfully remove from 
office a policeman who was sixty 
years of age, was almost totally 
deaf in one ear, and had very im- 
perfect vision in one eye. 
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Carrier’s Liability 


BS A general rule, in the 
absence of a_ strike 
clause, the refusal of 
4 its employees to work 

in consequence of a 
strike does not relieve a carrier 
from liability for delay in the 
transportation of goods. This rule 
is recognized in Jonesboro, L. C. 
& E. R. Co. v. Maddy, 157 Ark. 
484, 248 S. W. 911, annotated in 
28 A.L.R. 498, which holds that a 
carrier, being liable in general for 
the negligence of its servants dur- 
ing the course of their employ- 
ment, is liable if the servants go 
on a strike, abandon the perform- 
ance of their duty, and cause delay 
in the transportation of the goods. 
This case further holds that a car- 
rier may stipulate against liability 
for loss of, or damage to, freight 
from delay due to strikes; that 
under the Federal statutes, an in- 
terstate carrier may .by fair and 
reasonable agreement restrict its 
liability for losses by strikes to 
those which are the proximate re- 
sult of strikes on its own road, or 
those of its connecting carriers, 
where the loss is not occasioned by 
its own negligence, or it could not 
by reasonable diligence have pre- 
vented the loss; and a stipulation 
against liability by reason of delay 
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for Delay Due to 





in transportation due to strikes is 
held to cover strikes on the lines 
of any of the carrier’s connecting 
carriers, singly or together. 

An answer by a railroad com- 
pany, in an action for delay, alleg- 
ing that the delay was caused by a 
strike upon a connecting line of 
which the railroad company had 
no control, and that such strike 
suspended all operation and run- 
ning of trains upon such connect- 
ing line, was held to be a good de- 
fense in Southern P. R. Co. v. 
Johnson, 4 Tex. App. Civ. Cas. 
(Willson) 69, 15 S. W. 121. 

There are a number of decisions 
to the effect that while a carrier, 
after its employees strike or cease 
to work, is still bound to forward 
within a reasonable time freight 
received by it for shipment, it is 
relieved from liability for delay in 
the delivery of the freight, where 
the strike is accompanied with vio- 
lence and intimidation, so as to 
render it impossible or unsafe to 
forward the freight. These deci- 
sions may be found in the note in 
28 A.L.R. 503. 

The cause of the strike has no 
bearing upon its effect as an ex- 
cuse for delay in transporting 
goods. 

Courts Respect It. 
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Opinion as to Pain 


HE authorities are in quite gen- 

eral accord in holding that a 

professional or expert witness 
may properly be permitted to express 
his opinion as to whether pain com- 
plained of by one whom he has at- 
tended or examined is real or feigned. 
This rule was applied in the recent 
Minnesota case of Van House v. 
Canadian Northern R. Co. 192 N. W. 


493, annotated in 28 A.L.R. 357, where ° 


it is held that experienced physicians 
who had examined plaintiff, who com- 
plained of pain after an injury, and 
found a point of marked tenderness 
low on the spine, but no external in- 
dication of injury, could give in evi- 
dence their opinions as to whether the 
pain was real, feigned, or imaginary, 
basing such opinions on the general 
——- and appearance of the plain- 
tiff. 

As a general rule, nonprofessional 
witnesses have been permitted to 
testify as to the severity of the pain 
suffered by one who has been under 
their observation. Applying the broad 
rule that it does not require an expert 
to tell whether a person suffers, since 
the appearance of a person who suf- 
fers severely is sufficient to manifest 
his condition to anyone of ordinary 
intelligence and experience, it has 
been held that bystanders who wit- 
nessed an accident wherein plaintiff 
had her hip broken, and who heard 
her groans and complaints, as well as 
the attending nurse and physician, 
were competent to testify that in their 
opinion the plaintiff suffered intense- 
ly, and this over the objection that 
the opinions of nonexpert wiinesses 
as to suffering were not admissible. 
Kline v. Santa Barbara Consol. R. 
Co. 150 Cal. 741, 90 Pac. 125. And, 
applying the same rule, it was held in 
Kimball v. Northern Electric Co. 159 
Cal. 225, 118 Pac. 156, that plaintiff’s 
nurse could testify as to the extent 
of his suffering, without qualifying 
as an expert. 
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Recent Important Cases 


Appeal — review of punishment 
for contempt. That an order impos- 
ing a fine for criminal contempt is 
not reviewable on appeal is held in 
Kelly v. Montebello Park Co. 141 Md. 
194, 118 Atl. 600, annotated in 28 
A.L.R. 33, on order adjudging one in 
contempt for the violation of an in- 
junction as subject to review on ap- 
peal or writ of error. 


Appropriation — for relief of wid- 
ow of officer. An appropriation for 
the relief of the widow of a public 
officer killed in the performance of 
his duty is held in the Wyoming case 
of State ex rel. McPherren v. Carter, 
215 Pac. 477, not to be within the 
operation of constitutional provisions 
that the state shall not make donations 
in aid of an individual, and that no 
appropriation shall be made or be- 
nevolent purposes to any person not 
under the absolute control of the state. 

The constitutionality of a retroac- 
tive statute providing compensation 
for death in the service of the state 
is considered in the note which fol- 
lows this case, in 28 A.L.R. 1089. 


Bills and notes — error in cer- 
tificate of protest — correction. When 
a note by its terms falls due on Sun- 
day, but by the law in such case be- 
comes due and payable on the follow- 
ing Monday, and in protesting the 
note on the latter day the notary 
makes a mistake in his notation on 
the note and in his certificate of pro- 
test by stating the date of present- 
ment, demand of payment, and dis- 
honor of the paper as having been 
on Sunday in place of Monday, it is 
held, in the West Virginia case of 
Thorn v. Aler, 114 S. E. 741, that 
the notary may properly correct his 
notation and certificate to correspond 
with the fact without destroying the 
prima facie effect as evidence of the 
rrotest, when introduced in evidence. 
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The right of a notary who protests 
paper to change or contradict his 
certificate is treated in the note ap- 
pended to this case, in 28 A.L.R. 536. 


Bills and notes — negotiability — 
title-retaining note. A title-retaining 
instrument in the form of a promis- 
sory note, which gives the holder pow- 
er to declare the money due thereon 
and take possession of the property 
for which it is given whenever he 
deems himself insecure, is not pay- 
able at a fixed or determinable future 
time, and is held to be non-negotiable 
under Idaho Comp. Stat. §§ 5868 and 
5872, in Moyer v. Hyde, 35 Idaho, 161, 
ae Pac. 1068, annotated in 28 A.L.R. 


Carrier — duty to protect child. 
That the operator of a trolley car 
may be found to be negligent in fail- 
ing to take steps to prevent unruly 
children on the car, who persist in 
running out on the platform into 
danger, from doing so, is held in 
Longacre v. Yonkers R. Co. 236 N. Y. 
119, 140 N. E. 215, which is accom- 
panied in 28 A.L.R. 1030, by a note 
on the duty of a carrier to guard 
young children against the danger of 
falling from a car. 


Carrier — effect of placing duty of 
inspection on shipper. That a rail- 
road company cannot relieve itself 
from liability for loss due to failure 
to furnish a proper car to carry 
freight delivered to it for transporta- 
tion, by providing in the shipping 
contract that the car shall be in- 
spected by the shipper, is held in 
Ginsberg v. Wabash R. Co. 219 Mich. 
665, 189 N. W. 1018, which is ac- 
companied in 28 A.L.R. 518, by a 
note on the validity, construction, and 
effect of a provision in a contract for 
the carriage of live stock, whereby 
the shipper assumes responsibility for 
the condition of the car. 


Courts Respect It. 
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Constitutional Law — due process 
— forbidding mining coal where right 
is reserved. A statute forbidding the 
mining of coal under private dwellings 
or streets or cities in places where 
the right to mine such coal is reserved 
in the grant is held to be unconstitu- 
tional, as taking property without due 
process of law, in Pennsylvania Coal 
Co. v. Mahon, 260 U. S. 393, 67 L. ed. 
322, 43 Sup. Ct. Rep. 158, annotated 
in 28 A.L.R. 1821, on the validity of 
a statute restricting the right of min- 
ing so as not to interfere with the 
surface. 


Damages — for fraud in sale — 
loss of profits. The damages to be 
recovered for fraud in the sale of 
property to be resold are held not to 
include loss of profits because of in- 
ability to make resales because of the 
fraud, in Foster v. Di Paolo, 236 N. 
Y. 182, 140 N. E. 220, annotated in 
28 A.L.R. 353. 


Damages — for wrongful discharge 
of one employed by week — bonus. 
One employed by the week, who ac- 
cepts an offer of a bonus at the end 
of the year for continuous service 
throughout the year, is held to be 
entitled, in Roberts v. Mills, 184 N. 
C. 406, 114 S. E. 530, in case of wrong- 
ful discharge before the end of the 
year, to the proportionate share of 
the bonus for the term served, but 
not to an allowance for wages after 
the discharge nor for any portion of 
the bonus which would accrue after 
that time. 

The right of an employee to a bonus 
as affected by a termination of the 
employment before the bonus becomes 
payable is treated in the note which 
follows this case, in 28 A.L.R. 338. 


_ Damages — future pain and suffer- 

ing — present worth. That an allow- 
ance for future pain, suffering, and 
inconvenience due to personal in- 
juries need not be reduced to its 
present worth, based on the probable 
duration of the plaintiff's life, is held 
in Chicago & N. W. R. Co. v. Candler, 
288 Fed. 881, which is followed in 28 


A.L.R. 1174, by a note on reduction 
of allowance for future pain and suf- 
fering to present worth. 


Descent — effect of release in full 
by heir. A release by an heir upon 
receipt of an advancement ‘ ‘in full 
for my share” of the estate is held not 
to prevent him from sharing in the 
distribution of the estate under the 
Statute of Distribution, in the Ver- 
mont case of Simonds v. Powers, 117 
Atl. 103, 28 A.L.R. 420. 

A note on release to ancestor by 
heir expectant may be found in 28 
A.L.R. 427. 


Eminent domain — restriction on 
use of property — validity. An ordi- 
nance prohibiting the erection of any 
structure within a specified distance 
of a certain street and any structure 
for business purposes, including gaso- 
lene filling stations and billboards, 
and providing compensation for per- 
sons damaged by such restrictions, is 
held to be a valid exercise of the pow- 
er of eminent domain, in the Missouri 
case of Re Kansas City Ordinance No. 
89,946, 252 S. W. 404, annotated in 
28 A.L.R. 295, on the power to estab- 
lish a building line along the street. 


Estoppel — failure of wife to ob- 
ject to second marriage. Mere silence 
on the part of a man’s legal wife with 
knowledge of his pretended second 
marriage is held not to estop her, in 
Williams v. Lee, 130 Miss. 481, 94 So. 
454, from asserting her right to in- 
herit from him under Miss. Code 
1906, §§ 1648-1660 (Hemingway’s 
Code, §§ 1880-1392), where she nei- 
ther encouraged nor assented to the 
illegitimate marriage. 

A note on estoppel to claim rights 
in the estate of a deceased spouse by 
assent or failure to object to an un- 
lawful marriage with a third person 
= games to this case, in 28 A.L.R. 
1124. - 


Execution —absence of seal — 
effect. That a writ of execution is 
not void so as te render the sale un- 
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der it subject to collateral attack, 
merely because it does not contain the 
seal of the court, is held in the Texas 
case of Houston Oil Co. v. Randolph, 
251 S. W. 794, which is accompanied 
in 28 A.L.R. 926, by annotation on 
the effect of the absence of a seal 
from an execution. 


Exemption — automobile. An 
automobile is held in the Minnesota 
case of Whitney v. Welnitz, 190 N. W. 
57, 28 A.L.R. 68, not to be exempt 
from levy and sale on execution 
against the owner, under a statute 
exempting a “wagon, cart, or dray.” 


Exemption — physician’s auto- 
mobile. An automobile used by a 
physician in making professional vis- 
its is held, in the Utah case of Spang- 


‘ler v. Corless, 211 Pac. 692, to be 


within a statute exempting from exe- 
cution one horse with vehicle and 
harness or other equipments used by 
a physician in making his profession- 
al visits. 

This case is annotated in 28 A.L.R. 
72, on exemption of automobile from 
seizure for debt. 


Fraudulent conveyance — person- 
al services. A debtor may give his 
labor or service as a gratuity to an- 
other, and when he chooses to do so, 
it is held in Most Worshipful Grand 
Lodge v. Allen, 208 Ala. 292, 94 So. 
348, that his creditor cannot subject 
the proceeds or profits therefrom to 
the satisfaction of his debt, nor in 
any way charge the donee therewith. 

A note on the gift of a debtor’s 
services to a third person as a fraud 
on his creditors is appended to this 
case, in 28 A.L.R. 1043. 


Husband and wife — action by 
wife for criminal conversation. That 
a& woman may, under the Married 
Woman’s Act, maintain an action 
against another woman for criminal 
conversation with her husband, is 
held in Oppenheim v. Kridel, 236 N. 
Y. 156, 140 N. E. 227, which is ac- 
companied by supplemental annota- 
tion, in 28 A.L.R. 320. 


Insurance — failure to answer 
questions — effect. That an insurer 
cannot assume that the insured prop- 
erty is free from encumbrances mere- 
ly because the owner fails to answer 
the questions relating to encum- 
brances in the application is held in 
the Tennessee case of Hughes v. Mil- 
lers’ Mut. F. Ins. Co. 246 S. W. 23, to 
which is appended, in 28 A.L.R. 797, 
a note on the effect on insurance of 
mere failure to disclose. an encum- 
brance on the property. 


Insurance — mutual benefit — 
waiver of age requirement. A mutual 
benefit society is held not entitled, in 
United Order of Good Samaritans v. 
Meekins, 155 Ark. 407, 244 S..W. 439, 
to waive a provision of its by-laws 
which follows a statutory require- 
ment that certificates issued to mem- 
bers joining the order after they have 
reached a specified age shall be void. 

The power of a mutual benefit so- 
ciety to waive restrictions upon eligi- 
bility to membership is considered in 
the note appended to this case, in 28 
A.L.R. 89. 


Insurance — provision for cancel- 
ation of policy pledged for loan. An 
agreement for cancelation of life in- 
surance policies at the cash-surrender 
value when a loan with the policy as 
security equals such value is held not 
to be inconsistent with public policy, 
or violative of any substantial prop- 
erty rights of insured, in Penn Mut. 
L. Ins. Co. v. Bancroft, 207 Ala. 617, 
93 So. 566, which is accompanied in 
28 A.L.R. 1102, by supplemental anno- 
tation on the cancelation of a paid-up 
life insurance policy for the nonpay- 
ment of a loan, 


Judgment — compensation award 
— conclusiveness on indemnity in- 
surer. An indemnity insurer under 
the Workmen’s Compensation Act 
who has notice of a claim for com- 
pensation and appears before the’. 
compensation board to contest this 
claim is held to be conclusively bound 
by the award, in Lumbermen’s Mut. 
Casualty Co. v. Bissell, 220 Mich. 352, 


Cite R. C. L.—The Courts Respect It. 


















52 CASE AND COMMENT 


190 N. W. 283, annotated in 28 A.L.R. 
874, on findings upon claim for com- 
pensation as binding upon insurance 
carrier. 


Lien — equitable — restoration of 
building by tenant. A tenant who 
restores the leased building upon 
breach by the landlord of his cove- 
nant to repair is held to have an equi- 
table lien for the cost, in Oppenheim- 
er v. Szulerecki, 297 Ill. 81, 130 N. 
E. 325, 28 A.L.R. 1489. A note upon 
the rights and remedies of a tenant 
upon the landlord’s breach of a cove- 
nant to repair may be found in 28 
A.L.R. 1448. 


Limitation of actions — on mort- 
gage given to secure parol contract. 
Where a mortgage is a mere security 
for the debt, and does not transfer 
title, an action to foreclose a mort- 
gage in the form of a deed, given to 
secure a loan not evidenced by writ- 
ing, is held to be barred by the provi- 
sion of the Statute of Limitations 
applicable to parol contracts, in Pratt 
v. Pratt, 121 Wash. 298, 209 Pac. 535, 
which is followed in 28 A.L.R. 548, by 
a note on lapse of time as affecting 
the rights and remedies of parties to 
an absolute deed intended as a mort- 
gage. 


Lottery — loan scheme — validity. 
The inequality in value of loans se- 
cured by members of a loan associa- 
tion, dependent upon the time they 
will have to run, constitutes a prize, 
and if the right to a loan depends on 
the order of making application, 
which order the applicant cannot 
know, it is held to depend upon 
chance, so as to come within the con- 
stitutional prohibition of lotteries, in 
the Missouri case of State ex rel. 
Home Planners Depository v. Hughes, 
253 S. W. 229, annotated in 28 A.L.R. 
1305, on loan or investment associa- 
tion as a lottery. 


Marriage — of insane person — 
validity. A marriage by one having 
understanding and mental capacity to 
realize what is then being done, and 
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consenting thereto, is held valid in 
the Wisconsin case of Roether v. 
Roether, 191 N. W. 576, annotated in 
28 A.L.R. 631, on the subject of men- 
tal capacity to marry. 


Master and servant — liability of 
servant for conversion in obeying or- 
ders. A servant in charge of a grain 
elevator, who innocently obeys his 
master’s order to deliver grain to one 
having no title to it, is held not to be 
liable for the conversion in the Colo- 
rado case of Ashcraft v. Tucker, 215 
Pac. 877, annotated in 28 A.L.R. 692, 
on personal liability of servant to 
third person for conversion in the in- 
terest of the master. 


Master and servant — serving for 
bonus — right to enforce. One em- 
ployed for an indefinite term of serv-’ 
ice, who, in response to and in reliance 
upon an offer of a bonus if he will 
continue in the service until certain 
work is finished, continues his serv- 
ice for such time, is held entitled to 
recover the bonus, in the Washington 
case of Scott v. J. F. Duthie & Co. 
216 Pac. 853, annotated in 28 A.L.R. 
328, on promise by employer to pay a 
bonus as creating a valid and en- 
forceable contract. 


Master and servant — wrongful 
discharge — acceptance of menial em- 
ployment to minimize damages. One 
wrongfully discharged from employ- 
ment is held not to be obliged to ac- 
cept work of a more menial nature to 
minimize damages, in Williams v. 
Robinson, 158 Ark. 327, 250 S. W. 14, 
which is accompanied in 28 A.L.R. 
734, by a note on the kind of other 
employment within the rule which 
requires a discharged employee to 
seek or accept other employment or 
evedit earnings in such employment. 


Money received — money paid to 
satisfy mortgage on stolen automo- 
bile. One purchasing a stolen auto- 
mobile from the apparent owner, and 
as part of the consideration satisfy- 
ing a mortgage which the seller has 
executed upon the machine to secure 
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a bona fide loan, is held not to be en- 
titled to recover the money paid the 
mortgagee as paid under mistake, in 
Gaffner v.. American Finance Co, 120 
Wash. 76, 206 Pac. 916, annotated in 
28 A.L.R. 624, on right of purchaser 
or mortgagee from one having no title 
or authority to recover back money 
applied to discharge a prior encum- 
brance by the latter. 


Nuisance — amusement pavilion 
at summer resort. The operation of 
an amusement pavilion at a place de- 
voted to summer cottages, from 8 in 
the morning until 11 or 12 at night, 
with box-ball alleys and dancing to 
jazz music, in such manner that the 
noise from the music, the laughter, 
applause, and announcements on the 
dance floor, and the noise and lights 
from the automobiles as the guests 
depart, interfere with ordinary con- 
versation, and disturb the rest and 
sleep in neighboring cottages, thereby 
decreasing their desirability, is held 
to be a nuisance, in Phelps v. Winch, 
309 Ill. 158, 140 N. E. 847, which is 
accompanied by supplemental annota- 
tion in 28 A.L.R. 1169. 


Pardon — parole does not suspend 


sentence. A parole during good be- 
havior is held not to suspend or hold 
in abeyance the sentence under which 
the convict is serving time, where the 
statute permits the governor to sus- 
pend sentence or parole the convict, 
in the South Carolina case of Crook 
v. Sanders, 115 S. E. 760, annotated 
in 28 A.L.R. 940, on parole as sus- 
pending the running of sentence. 


Partition — division line passing 
through storeroom — owelty. Rather 
than sell property for partition on a 
dull market, several storerooms, it is 
held in the Oregon case of R. R. 
Thompson Estate Co. v. Kamm, 213 
Pac. 417, may be partitioned in kind, 
although the division line would nor- 
mally pass through one of them, by 
allotting the whole room to one ten- 
ant and giving owelty to the other 
as permitted by statute. 


The subject of partition by division 
of a building is treated in the note 
which follows this case, in 28 A.L.R. 
722. 


Private roads — injury by fall of 
fence — liability. The owner of land 
abutting on a private way is held not 
to be liable, in Leuci v. Sterman, 244 
Mass. 236, 188 N. E. 399, for injury 
to a licensee using the way, by his 
mere negligence, merely because of 
absence of any sign indicating the 
character of the way or warning the 
public against its use. : 

The liability of an abutter to one 
injured while using a private way or 
road is considered in the note which 
follows this case in 28 A.L.R. 853. 


Railroad — liability for act of 
licensee. The owner of a railroad is 
held in Hunsaker v. Chesapeake & O. 
R. Co. 185 Ky. 686, 215 S. W. 552, not 
to be liable for injury to its own em- 
ployees through the negligent opera- 
tion upon its tracks, of cars, by one 
to whom it has granted authority to 
use such tracks. 

Annotation on independent con- 
tractor: remedial rights in respect of 
injuries caused by breaches of posi- 
tive duties correlative to corporate 
franchises, accompanies this case in 
28 A.L.R. 117. 


Receiver — right to collateral 
pledged by insolvent. A receiver of 
an insolvent is held, in Hendrie & B. 
Mfg. & Supply Co. v. Beck, 72 Colo. 
387, 211 Pac. 365, not to be entitled 
to possession of collateral belonging 
to the insolvent which had been 
pledged to creditors before the re- 
ceiver was appointed, and which will 
not be lost to the estate by remaining 
in the hands of the creditors. 

This case is accompanied in 28 
A.L.R. 406, by a note on the right 
of a receiver, assignee, or trustee in 
bankruptcy to the possession and ad- 
ministration of collateral validity 
pledged by his insolvent. 


Sale — written order — effect of 
advertisement. The language of a 
written order or contract of sale— 
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“all promises, verbal agreements, or 
agreements of any kind pertaining to 
this purchase not specified herein, are 
hereby expressly waived’—is held 
not to exempt such contract from the 
force and effect of a general adver- 
tisement touching the character and 
quality of a truck in process of re- 
building when such contract was exe- 
cuted, in Meyer v. Packard Cleveland 
Motor Co. 106 Ohio St. 328, 140 N. 
E. 118, which is followed in 28 A.L.R. 
986, by a note on sellers’ advertise- 
ments as affecting the rights of par- 
ties to a sale of personal property. 


Tax — inheritance — deduction 
of expenses of tombstone. A reason- 
able and proper expenditure for a 
tombstone for a property owner, it is 
held in Re Kreeger, 277 Pa. 326, 121 
Atl. 109, may be deducted from the 
gross value of his estate before levy- 
ing a transfer tax, under a statute 
providing that, in ascertaining the 
clear value of an estate, the only de- 
ductions to be allowed shall be debts 
and expenses of administration. 

The decisions on tombstone and 
funeral expenses as deductible items 
in computation of inheritance or suc- 
cession tax are gathered in the note 
appended to this case, in 28 A.L.R. 
669. 


Tax — 


residence of nuns not 
exempt. Property used as a place of 
residence of an order of religious 
women is held not to be exempt from 
taxation, in People ex rel. Carson v. 
Muldoon, 306 Ill. 234, 137 N. E. 863, 
although their chief function is self- 
denial and prayer, having no duties 
in connection with the public or out- 
side the cloister, and although there 
is a chapel on the premises for the 
use of the public. 

_ Supplemental annotation on con- 
struction of exemption of religious 
body or society from taxation or spe- 
cial assessment accompanies this case, 
in 28 A.L.R. 857. 


Vendor and purchaser — right to 
beneficial enjoyment. One who has 
contracted to sell real estate for pay- 


ments to be made in instalments is 
held to have the exclusive right of 
beneficial enjoyment until the pay- 
ments are made, in Barrell v. Britton, 
244 Mass. 273, 188 N. E. 579, anno- 
tated in 28 A.L.R. 1065, on the right 
of a vendor and purchaser respective- 
ly to possession pending performance, 
but before default of an executory 
contract for the sale of real estate. 


Water — right to drain into water- 
course. That upper owners on a 
watercourse have the natural and 
legal right to drain their surface wa- 
ters into the watercourse, but that an 
adjoining owner cannot collect sur- 
face waters and discharge them in a 
body upon adjoining owners, is held 
in Board of Drainage Comrs. v. Board 
of Drainage Comrs. 130 Miss. 764, 95 
So. 75, which is accompanied in 28 
A.L.R. 1250, by a note on the right 
to drain surface water into a natural 
watercourse. 


Will — fraud as ground for setting 
aside will. That false representations 
constitute fraud which will justify 
the setting aside of a will, if they 
were designed to and did deceive the 
testator into making a will different 
in terms from that which he would 
have made had he not been misled, 
is held in the California case of Re 
Newhall, 214 Pac. 231, which is an- 
notated in 28 A.L.R. 778, on fraud as 
distinguished from undue influence 
as ground for contesting will. 


Will — destruction of — revoking 
will — effect. Under a statute pro- 
viding that no will shall be revoked 
except by burning, canceling, tearing, 
or obliterating it, or by a later will, 
a will revoking a prior one is held not 
to be effective, in Whitehill v. Hal- 
bing, 98 Conn. 21, 118 Atl. 454, un- 
less it is in existence at testator’s 
death, and therefore its destruction 
— lifetime revives the prior 
will. 

Revocation of later will as reviving 
earlier will is treated in the note ap- 
— to this decision, in 28 A.L.R. 
895. 


Cite R. C. L.—The Courts Respect It, 
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A.L.R. Annotations in Volume 28 Include Notes on 
the Following Subjects: 


Attorneys — Good moral character of 
applicant as requisite for admission to 
bar. 28 A.L.R. 1140. 

Bank — Examination of account, pass 
book, or canceled checks by bank de- 
positor. 28 A.L.R. 1435. 

Bank — Right of bank officer to take 
his own peor in yt of another’s 
debt to ban 28 A.L.R. 666. 

Broker — Galan ‘of real estate 
broker’s eae which specifies no time. 
28 A.L.R. 

Charities — : Validity of testamentary 
trust to promote women’s rights. 28 
A.L.R. 720. 

Constitutional law — Assessment of 
corporate property at full value accord- 
ing to law when valuations ER 088, 
are illegally fixed lower. 28 A.L.R. 983 

Contempt — Duration of imprison- 


ment for refusal to answer question as 
a witness before the grand jury. 28 
A.L.R. 1364. 

Corporation — Power to require non- 
assenting creditors or bondholders to 
accept securities of, or shares in, new or 
reorganized 


corporation. 28 A.L.R. 
1196 

Courts — Interference with operation 
of plant producing goods destined for 
shipment out of state as restraint of 
trade or commerce among the states 
within inhibition = Sherman Anti-trust 
Act. 28 A.L.R. 5. 

Criminal law — Substitution of juror 
after completion of panel as sustaining 
plea of double jeopardy. 28 A.L.R. 849. 

Damages — Measure of damages for 
breach of landlord’s covenant to heat, or 
furnish hot water for, premises leased 
for business = manufacturing purposes. 
28 A.L.R. 1550 

Evidence — Proof of good character 
or reputation of plaintiff in action for 
libel or slander. 28 A.L.R. 76 

Garnishment — Garnishment of Fed- 
- Railroad Administration. 28 A.L.R. 
8 

Highway — Contributory negligence 
in stepping into roadway where _ is 
obscured by smoke. 28 A.L.R. 127 

Highway — Statute or ordinance re- 
quiring abutting owner to remove snow 
and ice from sidewalk as oe lia- 
bility for injuries. 28 A.L.R. 1360. 

Homicide — Killing by = gun or 
similar device on defendant’s own prop- 
erty. 28 A.L.R. 873. 


Insurance — Automobile liability in- 
surance. 28 A.L.R. 1301. 

Insurance — Construction and effect 
of provision relieving insurer if insured 
dies by hand of beneficiary, “except by 
accident.” 28 A.L.R. 832. 

Insurance — Death or injury in battle 
as due to sions or accidental means. 
28 A.L.R. 

ones = — Right to enforce pay- 
ment under “facility of payment clause.” 
28 A.L.R. 1350. 

Landlord and tenant — Duty of land- 
lord under express covenant to repair, 
rebuild, or restore, where property is 
comers or destroyed by fire. 28 A.L.R. 


Landlord and tenant — Necessity of 
notice to landlord as condition of assert- 
ing breach of — covenant to re- 
pair. 28 A.L.R. 

Landlord and aia — Rights and 
remedies of tenant upon landlord’s 
breach of covenant to repair. 28 A.L.R. 


Libel — Right of municipal corpo- 
ration to maintain action for libel or 
slander. 28 A.L.R. 1377. 

Limitation of actions — Check in pay- 
ment of interest or instalment of prin- 
cipal as tolling Statute of Limitations. 
28 A.L.R. 84. 

Mortgage — Appeal as affecting time 
allowed by judgment or order appealed 
from for the performance of a condition 
affecting a substantive right or obliga- 
tion. 28 A.L.R. 1029. 

Municipal corporation — Liability of 
municipal corporation for tort of officer 
or employee of water department. 28 
A.L.R. 822. 

Municipal corporation — Seller’s duty 
to ascertain at his peril that articles of 
food conform to food regulations.~ 28 
A.L.R. 1885. 

Street railway — Power to require 
railroads or street railways to permit 
use of tracks in street by other com- 
panies. 28 A.L.R. 969. 

Water — Right to cut off water sup- 
ply because of nonpayment of water 

at. or + oe for connection, etc. 28 

Ai — Devolution of lapsed portion 
under residuary clause. 28 A.L.R. 1237. 

Workmen’s compensation — Extent 
of power of legislature to define hazard- 
ous employment. 28 A.L.R. 1222. 


Cite R. C. L.—The Courts Respect It. 
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The Great Watermelon Case 


APTAIN WILLIAM H. 

DAY, writes Joseph L. 
( Seawell in the Weldon (N. 

C.) News and Observer, 

was employed to defend a 

negro who had been in- 
dicted in Halifax county for stealing 
a watermelon. His friend, James E. 
Shepherd, then judge of the superior 
court, presided at the trial. There 
was most conclusive evidence of guilt, 
and Captain Day introduced no evi- 
dence for the defendant on the stand, 
but insisted on addressing the jury. 
Every member of the jury was a farm- 
er and Captain Day addressed them 
substantially as follows: “Gentlemen 
of the jury, let us consider this re- 
markable circumstance! Here is an 
attempt to send to the chain gang a 
humble, inoffensive nigger, born and 
reared in a log cabin in Halifax coun- 
ty, for just pulling and eating a water- 
melon and going on about his busi- 
ness. It is preposterous! Whoever 
heard of taking a poor, hard-working 
nigger away from the cotton patch 
where the laws of nature and nature’s 
God intended him to be, and putting 
him to work the roads, because he in- 
vaded a watermelon patch? Why, 
gentlemen, there is an everlasting 
and indestructible affinity between a 
nigger, a mule, and a watermelon. 
You have been sworn to try him ac- 
cording to the evidence, and the evi- 
dence is against him. But evidence 
of what? Evidence that he did only 
what every man on this jury does not 
deny he has done himself—just took 
a watermelon without asking for it. 
Who can doubt that, had he wasted 
time to ask for it, it would have been 
given to him unhesitatingly? So, 
what harm has been wrought? The 


Cite R. C. L.—The 


law is intended to punish and prevent 
crime, but what crime has been com- 
mitted? The indictment charges that 
he stole a watermelon. Gentlemen, 
you cannot steal a watermelon in 
Halifax county. Law is ‘the perfec- 
tion of human reason.’ Law is com- 
mon sense, and common law is found- 
ed on common customs, the beginning 
of which antedate the memory of man. 
Where is the man living in Halifax 
county to-day who can remember a 
nigger, or anyone else, going to jail 
for stealing a watermelon? - Under 
the common law as it obtains in this 
grand old county, cradle of freedom 
and liberty, there’s no such crime as 
stealing a watermelon. If so, all of 
you are miserable thieves and should 
wear a felon’s stripes. Yes, gentle- 
men, this grand old county still re- 
tains some vestige of its pristine 
glory, and it still adheres to the prin- 
ciples of liberty and justice. Under 
the common law of Halifax county 
you cannot steal a watermelon. Gen- 
tlemen, would you cast backward the 
strong, relentless arm of the law and 
profane the hallowed days of your 
boyhood? Has there faded on the 
walls of your memory the sweet pic- 
ture of the shady old swimming pool, 
from whence you crept in boyish glee 
and pulled a luscious watermelon, 
thence back to the pool where you 
splashed and tossed this melon till it 
had cooled, then carried it to the bank, 
burst it against a rock, and gouged 
out its red meat and partook of its 
inward sweetness? Ah, no, gentle- 
men, you cannot forget. ‘Whatso- 
ever things, therefore, ye would that 
men should do unto you, do ye even so 
to them, for this is the law.’ Yes, gen- 
tlemen, the Great Book—the highest 
guidance for man’s rule of conduct— 
Says so. 
loose.” 

Despite the judge’s charge, there 
was a verdict of acquittal. 


Courts Respect It. 


Gentlemen, turn this nigger 
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New Books and Recent Articles 


THOMPSON, REAL PROPERTY, 7 vol- 
umes 
(Volumes 1 to 3 now ready) 
THORNTON, OIL & GaAs, 4th edi- 
tion, 2 volumes 
(Ready in May) 
GROWTH OF ADMINISTRATIVE LAW, 
1 volume 


LEGAL PHILOLOGY. Excerpts 

from the Legal Opinions of 

Hon. Henry Lamm. Selected 

and arranged by Fred C. Mul- 

linix. (The F. H. Thomas Law 

Book Co., St. Louis, Mo.) .... $5.00 

This compilation presents in moderate 
compass and attractive form the wit and 
wisdom of one of the most original, 
learned, and eloquent judges who ever 
adorned the American bench. He chose 
to deck his opinions with the treasures 
he had gathered in the realms of science, 
history, and the world’s greatest litera- 
ture. His sayings are often delivered 
with epigrammatic force. His thoughts 
are full of vigor, yet charming in the 
felicity of their diction. It is worth 
while to read and reread the words of 
this man, who was not only a judge but 
a philosopher as well. 


SINGLE FINGER-PRINT SYSTEM. 

By J. A. Larson, D. Appleton 

& Co., New York $3.50 

The Larson Single Finger-print Sys- 
tem is presented as a solution of the 
problem of personal identification, where 
only single finger prints or a fragment 
of a print are available. It is based on 
the method of treating the print from a 
structural standpoint, it being labeled 
for what it is, and classified according 
to the points which permit differentia- 
tion, such as inclination, core, envelope, 
delta, and other ridge characteristics. 
The system .is elastic, since the formu- 
las devised will cover any __ 

One of the greatest difficulties en- 


countered by the police has been to trace 
a finger print found by them on the 
scene of a crime, back to the individual 


who made it. This has been usually im- 

possible because most police bureaus use 

a system which requires the impression 

= ten fingers, or is based upon that num- 
er. 

The volume is one of a series of prac- 
tical police monographs. It will prove 
useful not only to investigators of crime, 
but to banks, insurance companies, fra- 


ternities, and all organizations which 
use finger prints for identification. 


“The Income Tax Liability of Annui- 
ties and Similar Periodical Payments” 
is the subject of an article by Roswell 
F. Magill in the Yale Law Journal for 
January, 1924. Mr. Magill concludes: 
“In the light of the historical back- 
ground of income taxation generally, as 
well as of the specific provisions of the 
Revenue Acts, it is quite likely that an- 
nuities in general will be considered to 
be taxable income, subject to the exemp- 
tions granted by the acts.” 

“It is believed that the power to sue 
or the liability to be sued by their asso- 
ciation name was denied to associates 
of unincorporated associations by the 
courts,” writes Wesley A. Sturges in the 
Yale Law Journal for February, 1924, 
“for the reason that they considered 
such attempts a usurpation of corporate 
franchises, which must lie in grant from 
the sovereign.” The author considers 
“that it is no reason in itself why the 
associates cannot sue or be sued in their 
association name to say that an unin- 
corporated association is not a legal en- 
tity separate from its members; that the 
present status of the general rule is that 
of a technical matter of form in our 
procedure, and that it is the cause of un- 
necessary inconvenience; that it can well 
be abolished by the courts of their own 
motion and suits allowed to be brought 
in the association name.” 

The “Legal Regulation of the Person- 
nel of Business” is discussed by Nathan 
William MacChesney in the January- 
February number of the American Law 
Review. The writer defines his subject 
as “the regulation of the personnel of 
business, as distinguished from the regu- 
lation of the business itself, or the regu- 
lation of one of the so-called profes- 
sions.” He refers to the recent case of 
Bratton v. Chandler, 260 U. S. 110, 438 
Sup. Ct. Rep. 43, 67 L. ed. 157, which 
sustains the constitutionality of the Real 
Estate License Law of the state of Ten- 
nessee, which had been held unconstitu- 
tional below, and observes: “The Su- 
preme Court of the United States has 
upheld legislation of this general charac- 
ter in prior cases, but this is the first 
time that it has upheld legislation em- 
bodying regulation of the personnel of 
business of the character and scope of 
she law involved.” 


Cite R. C. L.—The Courts Respect It. 
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Communications 


Canceling Contract When Delivery 
Time Is Not Fixed. 


Editor Case and Comment:— 

I read with interest on the eight- 
eenth page of the January-February, 
1924, “CASE AND COMMENT,” your 
statement, “Damages—for breach of 
contract to purchase flour.” I then 
turned to the case referred to (a 
familiar one), and I only write to 
suggest that probably you ought to 
draw the distinction between a con- 
tract where the delivery time is fixed 
and one where the delivery time is not 
fixed. It seems to me, where the 
delivery time is not fixed, one should 
be able to cance! or repudiate a con- 
tract before delivery so that the seller 


would not have the right thereafter 
to ship the goods to the buyer, adding 
freight charges. In the case you re- 
ferred to in 273 Pa. on page 90, there 
was a specific time for delivery, and 
our courts have held in such cases 
that a repudiation before that time 
by the buyer does not require the 
seller to refrain from shipping, but 
he may ship in the face of such a 
repudiation on the theory that the 
buyer might change his mind, or that 
time and place of delivery fix the 
measure of damages to which he is 
entitled by such repudiation. It seems 
to me the distinction is an important 
one. 
Yours very truly, 


‘ R. B. Ivory. 
Pittsburgh, Pa. 





No Case on the Point? 


Maybe the courts of Great Britain have decided it. 
You will find the important (to American lawyers) 


decisions of the British Courts in 
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and 
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Two units of the Annotated Reports System. It 
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FOR THE COURT ROOM 


ABBOTT’S PROOF OF FACTS 


Fourth Edition 1922—Completely revised and rewritten by 
Allan J. Carter, Chicago Bar 


A Brief on the Modes of Proving the Facts 


General plan the same but many new authorities added. New 
chapters on Moving Pictures, Changing the Rules of Evidence, and 
parol evidence to explain Indorsement of a Bill or Note. 

Chapter on Admissions and Declarations enlarged to include 
admissions and declarations against interest in pleadings, civil and 
criminal. Some chapters practically rewritten on opinion of medical 
experts as to cause of death, disease or injury; declarations as to the 
pedigree, state of mind or intention; dictagraph evidence, etc. 

ew matter on the following: Evidence of insanity in blood 
relatives; presumption of payment from lapse of time; proof of gen- 
uineness of letter other than by proof of handwriting or typewriting; 
evidence of trailing by bloodhounds; and finger-print evidence. 


ONE VOLUME, $10.00, DELIVERED 


ABBOTT’S CIVIL JURY TRIALS 


Fourth Edition 1922—Completely Revised and Rewritten by 
W. C. Wermuth, Chicago Bar 


A Brief for the Trial of Civil Issues Before a Jury 


The purpose of this work is to furnish the busy lawyer prompt 
answers to the many perplexing questions arising in civil jury trials 
on which authorities are needed without delay, but may not be 
easily found. 

Much new material has been added and the chapter Province 
of Court and Jury; Questions of Law and Fact, gives a thorough 
treatment of this often confusing question in the trial of cases. 

he book does not deal wholly with general rules, but, in a 
multitude of instances, gives specific answers by the courts to the 
particular question involved. 


ONE VOLUME, $10.00, DELIVERED 


, 
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Sold by Law Book Dealers throughout the country or by the Publishers 
THE LAWYERS CO-OP. PUBLISHING CO. _ Rochester, N. Y. 




















Out of the 
Record 


Business Candor. Western Ad.: 
“If you are in trouble and want to get 
into more, call on M. K. E., lawyer.” 

—Boston Transcript. 


Travels 





Backfire. “It’s no wonder you're 
a sissy,” declared the bad boy. “Your 
pa and ma were married by a justice 
of the peace.” 

“Well,” retorted independent Mary, 
“from the noise I hear coming from 
your house, your pa and ma must have 
been married by the Secretary of 
War.” —The Continent (Chicago). 









All Fixed. He: “The decree is 
granted. Now, darling, we can be 
married at last, just as soon as you 
have settled the divorce court fees.” 
She: “Oh, never mind the fees. I 
have a charge account there.” 
—Toronto Goblin. 


Safety in a Nutshell. A fifteen- 
year-old girl of Detroit has written 
these slogans for autoists: 

“Drive right and more pedestrians 
will be left.” 

“Watch your ‘step on it.’ 

“Taking the other fellow’s dust is 
better than “to dust returneth.” 

_ “Six feet have awaited many a 
driver who wouldn’t give an inch.” 
—Boston Transcript. 


bet 


4. 


cash. How do you figure it?” 

a this way” he replied, with that 
smile that has made him so many friends 
at the State Bar meetings. “I put in this 
big library—big at least for a small 
town lawyer—for a definite purpose, my 
own use. But when court is in session 
here a lot of lawyers come in from out- 
side. I make it a point to invite these— 
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This Looks Serious. Judge: 
“What’s this man charged with, of- 
ficer ?” 4 

Cop: “Careless walkin’, yer Honor. 
He bumped into a truck and bent both 
fenders and the radiator.” 


—The American Legion Weekly. 


Too Tempting. Rastus Jackson, a 
thoroughly married darky, was one 
day approached by a life insurance 
agent. 

“Better let me write you a policy, 
Rastus,” suggested the agent. 

“No, sah,” declared Rastus emphat- 
ically. “Ah ain’t any too safe at home 
as it is!” —dJudge. 


Concealing the Evidence. Judge: 
“This man says that, after he fired a 
shot, he saw you run from his chicken 
coop.” 

Rastus Johnsing: “He could easy 
be mistaken, Jedge. Fast ez Ah was 
runnin’, it mought have*been someone 
else what faintly resembles me.” 


—The American Legion Weekly. 


Taking the Scoff Out of Scofflaw. 
He had been “terribly” insulted, de- 
clared a man to the sergeant in charge 
at the police headquarters in Olean, 
and he wanted the offender arrested 
at once. 

“What did he do to you?” demand- 
ed the sergeant. 

“He didn’t do anything, but he 
called me a hard name.” 

“Well, what was the name?” 

“‘Scutlow,’ or something like that, 
your Honor.” 

“Oh, I imagine he said ‘scofflaw,’ 
didn’t he?” 

“What did he mean by that, 
Judge?” 

“Why that you sold moonshine, or 
made the stuff.” 

“Then never mind the warrant. I 
thought he was aiming to insult me.” 


—-Rochester Herald. 
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fellows to make my office their head- 
quarters while they're in town—to use 
my. stenog and my library and make 
themselves at home generally. 


They do it—and they appreciate it. 


How do I know? By the amount of 
business they send me. 


I've kept pretty close track of— 


(Continued on next column) 
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The Power of Suggestion. “Why 
did you steal the pearl necklace from 
the jeweler’s shop window?” 

“Because it had on it, ‘Avail your- 
self of this splendid opportunity,’ 
and I couldn’t resist it.’ 


—Buen Humor (Madrid). 


Not Exactly. The Press Man (in- 
terviewing notorious personage re- 
cently released from prison): “And 
then shall I say that you walked forth 
from the grim gates of prison a free 
man?” 

The Notoriety: “No, no, you can’t 
say that. I had the wife with me!” 

—London Humorist. 


Irrelevant. A man arrested as a 
“fence” was being tried, and his law- 
yer said: “The prisoner, your Honor, 
is a man of good character, a steady 
churchgoer, and—” 

“Stop!” interrupted the Judge: 
“We are not here to whitewash a 
fence, but to determine whether this 
man is guilty or not. Let us get on 
with the case.” —Boston Transcript. 


The Question. Guide (on a London 
sight-seeing bus): ‘“‘Lidies and genle- 
men, we are now passin’ one o’ the 
oldest public ’ouses in the country.” 

Passenger: “Wot for?” 


—London Punch. 
Cite R. C. L.—The 


Cautious. It was at the altar. 
“Do you take this woman to be your 
lawfully wedded wife; to have and to 
hold, forsaking all others—” 

“One moment, Parson,” said the 
groom-to-be; and, stepping aside, he 
bent over a gentleman in the second 
row and held a whispered conference. 

“All right, go ahead,” he said, when 
he returned. “I just wanted to put 
that up to my attorney.” 

—Richmond Times-Dispatch. 


A Rogues’ Gallery. An elderly 
man of ultraconvivial habits, but 
withal learned and bookish, was haled 
before the bar of justice in a country 
town. 


“Ye’re charged with bein’ drunk 
and disorderly,” snapped the magis- 
trate. “Have ye anything to say why 
sentence should not be pronounced?” 

“Man’s inhumanity to man makes 
countless thousands mourn,” began 
the prisoner, in a flight of oratory. 
“T am not so debased as Poe, so profli- 
gate as Byron, so ungrateful as Keats, 
so intemperate as Burns, so timid as 
Tennyson, so vulgar as Shakespeare, 
so—” 

“That'll do, that’ll do,” interrupted 
the magistrate. ‘Ninety days. And, 
officer, take down that list of names 
he mentioned and round ’em up. I 
think they’re as bad as he is.” 


—American Legion Weekly. 
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this business through the last few years 
and that library doesn’t owe mea cent.” 
It struck me there was a thought 
worth passing on in that experience of 
Mr. Appleton’s. 
Frank Mack, 
Law-book Salesman. 
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FOR THE COURT ROOM | 


ABBOTT’S PROOF OF FACTS 


Fourth Edition 1922—Completely revised and rewritten by 
Allan J. Carter, Chicago Bar 


A Brief on the Modes of Proving the Facts 


General plan the same but many new authorities added. New 
chapters on Moving Pictures, Changing the Rules of Evidence, and 
parol evidence to explain Indorsement of a Bill or Note. 


Chapter on Admissions and Declarations enlarged to include 
admissions and declarations against interest in pleadings, civil and 
criminal. Some chapters practically rewritten on opinion of medical 
experts as to cause of death, disease or injury; declarations as to the 
pedigree, state of mind or intention; dictagraph evidence, etc. 

New matter on the following: Evidence of insanity in blood 
relatives; presumption of payment from lapse of time; proof of gen- 
uineness of letter other than by proof of handwriting or typewriting; 
evidence of trailing by bloodhounds; and finger-print evidence. 


ABBOTT’S CIVIL JURY TRIALS 


Fourth Edition 1922—Completely Revised and Rewritten by 
W. C. Wermuth, Chicago Bar 


A Brief for the Trial of Civil Issues Before a Jury 


The purpose of this work is to furnish the busy lawyer prompt 
answers to the many perplexing questions arising in civil jury trials 
on which authorities are needed without delay, but may not be 
easily found. 

Much new material has been added and the chapter Province 
of Court and Jury; Questions of Law and Fact, gives a thorough 
treatment of this often confusing question in the trial of cases. 

The book does not deal wholly with general rules, but, in a 
multitude of instances, gives specific answers by the courts to the 
particular question involved. 
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Is Your Library a Workshop 


or 





A Museum? 
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Use the card inside back cover to learn about 


planning a library for maximum service. 
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